|

il

/

.{, i
NIDOMEN IIE

!

SI CONCURENTEI NELOIALE — CAZUL ARMENIEI

Rezumat

loan D. POPA”

Domeniile privind concurenta, ajutorul de stat si concurenta neloiala pot fi reglementate, la nivel national,
printr-un singur act normativ. De asemenea, aplicarea acestuia poate fi de competenta unei singure institutii.
Prezentul articol isi propune sa prezinte exemplul Republicii Armenia.

Cuvinte cheie: reglementare comuna, concurentd, ajutor de stat, concurenta neloiala.

La nivel national, domeniile privind concurenta
(practicile anticoncurentidle - fntelegerile
anticoncurentiale, abuzul de pozitie dominanta - si
concentrarile economice), ajutorul de stat si
concurenta neloiala sunt, de cele mai multe ori,
reglementate prin acte normative distincte. Adeseori,
in aceste domenii au competente distincte sau
partajate mai multe autoritati/institutii.

In Armenia existi un singur act normativ cre
tratedza toate dceste arii de interes. Este vorba de
Legea Republicii Armenia privind protectia
concurentei economice, adoptata in data de 6
noiembrie 2000, modificata si completata ulterior
prin alte acte normative.

Scopul declaratal Legii este de a:

e protejasiincurdja liberd concurenta economica;

e 3sigura un mediu prielnic pentru concurenta
loiala;

e promova dezvoltarea spiritului antreprenorial;

® proteja drepturile consumatorilor.

in anul 1996, Armenia, Uniunea Europeana si statele
sale membre au semnat un Parteneriat si un Acord de
Cooperare (PCA), in baza carora Armenia si-a luat
angajamentul sa fsi reformeze treptat legislatia si
constructia institutionala in acord cu acquis-ul si cu
bunele practici comunitare.

Aceste angajamente au in vedere obiectivul strategic
pe termen lung al Armeniei de a adera la Uniunea
Europeana. PCA dintratin vigoare in anul 1999, iarin
2004 Armenia a fost inclusa in cadrul Politicii
Europene de Vecinatate.

Constructia Legii dupa principii comunitare este
rezultatul consultantei si sprijinului comunitar
acordat Armeniei prin intermediul proiectului
AEPLAC (Centrul de Consultanta Legala si privind
Politica Europa - Armenia).

Sfera de cuprindere a Legii poate fi reprezentata in
mod schematic dupa cum urmeaza:

*" Inspector de concurentd, Directia Cercetare-Sinteze, Consiliul Concurentei.
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At national level, the fields of competition, State aid and unfair competition can be regulated through a single
normative act. In addition, this normative act can be enforced by a single institution. This article intends to

present the example of the Republic of Armenia.

Key words: joint regulation, competition, State aid, unfair competition.

At national level the field of competition
(@nticompetitive prdctices - anticompetitive
agreements, the abuse of a dominant position - and
economic concentrdtions), State aid and unfair
competition are, in most cases, regulated by distinct
normative acts. Usually, the distinct/joint
competences in these fields are carried out by more
than one authority/institution.

In Armenia there is a single normative act regulating
all these areas of interest. This is the case of the Law of
the republic of Armenia on protection of economic
competition, adopted on 6" of November 2000, with
further amendments and completions.

The defined aim of the Law is to:

e protect and encourdge free economic
competition;

® ensure appropriate environment for fair
competition;

e promote development of entrepreneurship;

e protectthe consumer rights.

** Competition inspector within the Competition Council, the Research-Synthesis Directorate.

* Translated into English by lodn D.Popa.
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In 1996, Armenia, The European Union and its
Member States concluded a Partnership and a
Cooperation Agreement (PCA), according to which
Armenia took the commitment to gradually reform its
legislation and its institutional structure in line with
the Community acquis and best practices.

These commitments derive from the long term aim of
Armenia to access to the European Union. PCA
entered into force in 1999, and in 2004 Armenia was
included within the European Neighboring Policy.

The design of the Law based on Community
principles is the result of the Community consultancy
and support provided to Armenia through the
AEPLAC project (Armenian-European Policy and
Legal Advice Center).

The specific area of the Law can be schematically
represented as follows:
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D PROTECTIA CONCURENTEI ECONOMICE

Practici anticoncurentiale

anticoncurentiale

Definirea conceptului de
in?elegere anticoncu-
rentidla este similara celei
comunitar.

Nu sunt considerate ca
fiind anticoncurentiale
intelegerile care urmaresc
agentilor economici
implicati, atunci cand cota
de piata totala a acestora
este de sub 20% pe o
anumita piatd.

Participantii la o anumita
intelegere anticoncu-
rentiala pot obtine
autorizarea din partea
Comisiei, In urma notificarii
predlabile a respectivei
intelegeri.

ominanta sau de
monopol

Un agent economic detine o
pozitie de monopol atunci
cand nu are niciun
competitor pe piata.

Pozitia dominanta a
unui/unor agenti economici
este definita astfel:

- situdtia in care un agent
economic detine cel putin
1/3 din volumul de vanzari
(cumparari) pe o anumita
piata;

- situatia in care doi agenti
economici detin impreuna
cel putin 1/2 din volumul de
vanzari (cumparari) pe o
anumita piata;

- situatia in care oricare
dintre trei agenti care detin
cele mai mari volume de
vanzari (cumparari) pe o
anumita piata au, in mod
cumulat, cel putin 2/3 din
volumul de vanzari pe
respectiva piata.

Comisia actualizeaza
permanent doud Registre
specifice privind agentii
economici care detin pozitii
dominante/de monopol

Abuzul de pozitie de
monopol/dominanta este
interzis

economice

Sunt considerate con-
centrari economice:

- conglomeratele sau
fuziunile realizate intre
agenti economici;

- achizitia de active sau
actiuni intre doi agenti
economici, atunci cand
cota totala detinuta de
achizitor reprezinta 20%
din activele/ actiunile
agentului achizitionat;

- orice conglomerat de
agenti economici care
permite unui agent
economic sd influenteze
luarea deciziilor sau com-
petitivitatea unui alt agent
economic.

Operatiunile trebuie

notificate si autorizate de
catre Comisie.
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Definirea conceptului de
ajutor de stat este similara
celei comunitare.

De asemenea, Legea
prevede interdictia
generala & acordarii aju-
toarelor de stat.

Sunt exceptate ajutoarele
de stat acordate pentru:
protectia mediului,
indepartarea calamitatilor
naturale, rezolvarea anu-
mitor probleme socidle,
indeplinirea obligatiilor
impuse de legi sau acorduri
internationale.

Notificarea prealabila a
djutoarelor de stat este
obligatorie; Comisia le
podte autorizd sau re-
cupera, prin decizie.

NELOIALA

Actele de concurenta
neloiala, care pot afecta
consumatorii sau entitatile
economice, sunt:

- credred de confuzie
privind o anumita entitate
economica sau activitatea
sa;

- discreditarea unei entitati
economice sau a activitatii
acesteia;

- inducereda in eroare a
publicului;

- prejudicierea reputatiei
sau a goodwill-ului unei
entitati economice;

- concurenta neloiala
privind informatiile
comerciale secrete.
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N THE PROTECTION OF ECONOMIC COMPETITION

COMPETITION

nticompetitive practices

The definition of
anticompetitive agreement
concept is similar to the
Community one.

Agreements of economic
entities aimed at ensuring
or enhancing their
competitiveness shall not
be deemed as
anticompetitive if the total
share of participants of such
agreements does not
exceed 20% of the given
product market

Prior to signing (coming to)
an agreement, the
economic entities, in order
to receive a conclusion,
may apply to the
Commission.

monopolistic
position

An economic entity shall
be deemed as having a
monopolistic position on a
product market if it has no
competitor.

The dominant position of
an /certain economic
entity/entities is deemed to
exist when:

- @n economic entity as a
seller (acquirer) captures at
least one third of the given
market in terms of sale
volumes;

- each of two economic
entities having the largest
sale (purchase) volumes on
a product market jointly
capture at least 1/2 of the
given market in terms of
sale volumes;

- each of three economic
entities having the largest
sale (purchase) volumes on
a product market, jointly
capture at least two third of
the given market in terms
of sale volumes.

The Commission updates
permanently two specific
Registers concerning  the
economic entities having
dominant/monopolistic
positions.

The following shall be
deemed as concentration
of economic entities:

- amalgamation or merger
of economic entities;

- acquisition of assets or
shares of one economic
entity by another if the
acquisition per se or
together with the assets or
share already possessed by
the acquirer constitutes
20% of assets or shares of
such economic entity

- Any amalgamation of
economic entities due to
which one economic entity
may, directly or indirectly,
influence on the decision
making or competitiveness
of another economic
entity.

The operations must be

notified and authorized by
the Commission.
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The definition of the State
aid concept is similar to the
Community one.

Also, the Law stipulates the
general interdiction of
State aid granting.

The State aids for
environment protection,
for, solving problems of
social nature, for
compensating damages
caused by natural
calamities, for discharging
obligations stipulated by
the laws or international
contract are exempted
from the application of the
Law.

The ex-ante notification of
the State aids measures is
mandatory; by decision,
the Commission may

COMPETITION

The unfair competition
deeds affecting either the
consumers or the
economic entities are:

- credting confusion with
respect to economic entity
or its activity;

- discrediting of economic
entity orits activity;

- public misleading;

- damage to reputation or
goodwill of economic
entity;

- unfair competition with
respect to undisclosed
information.
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Autoritatea finsarcinata cu aplicareda Legii este
Comisia de Stat pentru Protectia Concurentei
Economice a Republicii Armenia. Comisia actioneaza
independent fata de celelalte institutii ale statului in
vederea aplicarii Legii. Trebuie mentionat si faptul ca,
in prezent, dutoritatea de concurenta din Armenia
desfasodra o ampla activitate privind adoptarea unei
legislatii secundare adecvate.

Pe langa compartimentele administrative, structura
organizatorica & Comisiei include cinci
departamente specializate pe urmatoarele domenii:
¢ metodologie si mentendnta a Registrelor privind
agentii economici care detin pozitii de
monopol/dominante;

analiza;

cercetaressi aplicare a Legii;

juridic;

relatii externe.

Organismul de conducere al Comisiei este format din

7 membri (1 presedinte, 1 vicepresedinte si 5
membri). Membrii Comisiei sunt numiti in functie de

presedintele Armeniei, conform anumitor conditii de
eligibilitate si conduita.

Legea stabileste regulile necesare pentru buna
functionare a pietei, avand la baza principiul liberei
concurente. O piata cu o concurenta nedistorsionata
creeaza premisele pentru maximizarea beneficiilor
pentru consumatori si pentru protectia drepturilor
acestora.

in urma ultimilor modificari ale Legii, Comisia a
dobandit puteri suplimentare, necesare pentru o
aplicarea eficienta a acesteia (de exemplu,
efectudred de inspectii inopinate sau emitered de
decizii privind recuperarea ajutoarelor de stat).

Cazul Armeniei reprezinta un exemplu de strategie

de reforma radicala in conditiile economiei de piata
globalizata.
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The authority in charged with enforcing the law is
the State Commission for the Protection of Economic
Competition of the Republic of Armenia. The
Commission acts independently from the other State
bodies in order to enforce the Law. It is worth to be
mention that the Armenian competition authority is
currently involve in a laborious activity concerning
the adoption of an adequate secondary legislation.

Alongside administrative compartments, the
Commission's structure includes five specialized
departments in the followingfields:

e methodology and maintenance of the Registers
concerning the economic entities holding
mopolistic/dominat positions;

analysis;

research and Law enforcement;

legal matters;

externdl relations.

The board of the Commission includes 7 members (1
President, 1 Vice-president and 5 members). The
members of the Commission are appointed by the
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President of Armenia, according to certain eligibility
and conduit requirements.

The Law establishes the necessary rules for the proper
functioning of the market, founded on the free
competition principle. A market with & non-distorted
competition creates the grounds for the
maximization of the consumer's benefits and for the
protection of their rights.

Following the latest amendments of the Law, the
Commission received necessary additional powers
for an efficient enforcement (for example, the power
to carry out down raids, or to issue State aid recovery
decisions).

The Armenian case represents an example for the
radical reform strategy, grounded on the conditions
of a globalized economy.






