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Rezumat

Atunci cand analizam concesiunile din punct de vedere al politicii de concurenta, exista o serie de aspecte care
trebuie luate in calcul: daca concesiunile sunt de preferat, atunci cand procesul de privatizare nu este posibil,
pentru aprovizionarea publicului larg, care sunt pasii de urmat in proiectarea unei concesiuni, cum sunt
acordate concesiunile si, in ultimul rand dar nu in cele din urma, definirea in termeni generali a rolului
autoritatii de concurenta privitor la concesiuni.

Respectarea legii concurentei este o obligatie generala, atat pentru agentii economici cat si pentru organele
administratiei publice centrale si locale, iar pentru fiecare categorie exista instrumente folosite pentru a stopa
incalcarile legii si pentru a pedepsi pe cei care fac acest lucru. Autoritatile de concurenta trebuie sa aiba un rol
important inca din primele stagii de concepere a procesului de acordare a concesiunilor, continudnd cu

mecanismele de acordare a acestora.

Cuvinte cheie: concesiuni, concurenta, proiect, cadru legal, licitatii.

Guvernele s-au implicat de multa vreme in oferirea
de bunuri sau servicii propriilor lor cetateni, bunuri
sau servicii care ar fi putut fi oferite, sub o anumita
forma, de catre sectorul privat. Totusi, tendinta
manifestata in ultimele decenii, a fost dceed de
transferare a acestor functii, si a bunurilor fixe aflate
in proprietatea statului folosite 1a obtinerea lor, in
directia sectorului privat. Metoda cea mai comung, si
preferata de obicei, este privatizarea, sdu vanzarea
directa sau transferul de proprietatate asupra
bunurilor fixe relevante catre unul sdu mai multi
parteneri privati. Cu toate dcested, o a doua metoda
o reprezinta concesiunile.

Concesiunile sunt adeseori vazute pe post de
inlocuitor al privatizarii atunci cand privatizarea nu
este fezabila din motive politice sau juridice. O
definitie acceptata a concesiunii este urmatoarea:
dcordarea catre o firma privata a dreptului de & opera
un serviciu de infrastructura bine definit si de a primi
venituri care deriva din dcesta. Concesionarul intra in

posesia bunurilor fixe relevante (dar statul ramane de
obicei cu dreptul de proprietate) si le foloseste pentru
a oferi produsul sau serviciul relevant conform
termenilor contractului de concesionare. De
exemplu, concesiuned poate fi acordata pentru
operarea unui deroport sau pentru livrarea apei catre
o municipalitate.

Contractul de concesionare poate include multi
parametri, de exemplu grila tarifara, nivelul
investitiilor, nivelul serviciilor sdu al taxelor de achitat
guvernului. Contractul are o durata limitata, de
obicei intre 5 si 30 ani. Concesiunile nu inlocuiesc
reglementarile. in situdtiile in care este necesara o
reglementare, ca in situatia unui monopol natural, un
regim reglementat poate fi creat in paralel cu
concesiunea.

Concesiunile apar adeseori in situatiile in care
concurentd pe piata nu este fezabila sau este
improbabila crestered sa, datorita monopolului

* Inspector de concurentd, Directia Industrie si Energie, Consiliul Concurentei.
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AND CONCESSIONS
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Abstract”

When analyzing concessions from a competition policy perspective there are several aspects that need to be
considered: if concessions are preferable to public provision when privatization is not possible, what are the
steps to follow in designing a concession, how concessions are awarded and last but not least the role of the

competition authority in concessions, in general terms.

Observance of competition law is a general obligation, so it applies both to concessionaires and local and
central public administration bodies, and for each category there are instruments designed to stop a possible
infringement of the law and sanctions to apply for the guilty ones. However, competition authorities could have
an important role from the early stages by advocating for pro-efficiency and pro-competition regulatory reform,
fora more competitive design of concession contracts and allocation mechanisms.

Keywords: concessions, competition, project, legal framework, bids.

Governments have long been engaged in providing
goods or services to their citizens that could, in some
form, be provided by the private sector. The trend
over the past few decades, however, has been to
transfer these functions, and the state-owned assets
used to provide them, to private hands. The most
common method, and the one usually preferred, is
privatisation, or outright sale or transfer of ownership
of the relevant assents to one or more private parties.
The second method, however, is concessions.

Concessions are often viewed das a substitute for
privatisation when the latter is not feasible for
political or legal reasons. An dccepted definition of a
concession is: a grant to & private firm of the right to
operate a defined infrastructure service and to
receive revenues deriving from it. The concessionaire
takes possesion of the relevant assets (but ownership
usually remains with the government) and uses them
to provide the relevant product or service according

* Competition inspector, Directordte of Industry dnd Energy, Competition Council.

* Translated into English by Raluca Vidan.
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to the terms of the contract. A concession could be
granted to operate an airport, for example, or to
provide water to a municipality.

There could be many parameters to the concession
agreement, including specification of tariffs, of
investment, of levels of service or of fees to be paid to
the government. The agreement is of limited
duration, typically from 5 to 30 years. Concessions
are not substitutes for regulation. Where there is a
need for regulation, as in a situation of natural
monopoly, a regulatory regime may be created along
with the concession.

Concessions often occur in situations where
competition in the market is not feasible or not likely
to flourish, because of natural monopoly or related
structural conditions. Concessions are a wady of
providing competition for the market — there is
competition for the contract — which provides many
of the same benefits for consumers.
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naturdl sdu a prezentei unor conditii structurale
asemanatoare monopolul naturadl. Concesiunile
constituie o cale de asigurare a concurentei pe piata—
exista competitie pentru contract — care ofera
consumatorilor multe din beneficiile acesteia.

Operarea de catre sectorul privat prezinta un avantgj
decisiv: sectorul privat este de obicei mai eficient.
Pentru ca operatorii particulari isi concentredza
eforturile pe profituri, ei dispun de stimulente
puternice pentru reducerea costurilor. Acest lucru
este valabil chiar si 1a monopolurile private, fata de
cele publice (bineinteles, consumatorii nu
beneficiaza de aceste eficiente pana cand costurile
inferioare nu sunt trecute sub o forma sau alta catre
ei). Operatorii particulari dispun si de stimulente n
domeniul inovatiilor, de care beneficiaza in final
consumatorii.

Totusi, pot exista situatii in care un operator particular
diminueaza costurile prin reducerea calitatii, ceea ce
dauneaza consumatorilor si, un lucru foarte
important, trecerea cu vederea de catre stat nu
contribuie 1& remediered situatiei. Este posibil ca
guvernul sa nu observe si sa nu masoare reducerea
calitatii. In dceasta situatie, daca nu este fezabila sau
nu este eficienta concurenta, daca este limitata
posibilitated de a inova si daca nu este importanta
castigared unei reputdtii de operator eficient de
servicii in cadrul acelui sector de activitate, este de
preferat continuared operarii de catre sectorul
public. Totusi, nu a incetat dezbaterea cu privire la
frecventa repetarii unor astfel de situatii. Unii
specialisti afirma ca instrumentele de masurare a
calitatii devin tot mai sofisticate iar riscurile sociate
cu o concesiune proiectata corespunzator sunt
minime.

Cheia, bineinteles, o reprezinta proiectarea si
executdred corespunzatodre a concesiunii. In cazul
in ele sunt facute necorespunzator, vor fi afectati
consumatorii iar reactia publica va fi negativa si
puternica, creand o  rezistenta sporita la
concesionarile viitodre, chiar daca ele vor fi bine
concepute.

Prima faza & procesului concesionarii este
proiectarea, constand in decizia privind structura
concesiunii si sarcinile si obligatiile concesionarului.
Acedsta faza constituie un proces de finalta
complexitate. Un aspect important este acela de a se
asigura la cel mai nalt nivel posibil prezenta
concurentei pe piata si dupa acordarea concesiunii.
Acest lucru Tnsedmna crearea unei structuri de piata

care favorizedza concurenta. Trebuie dvute in vedere
aspecte atat la nivel orizontal, cat si la nivel vertical.
La nivel orizontal, poate fi posibil ca pe o piata sa nu
opereze doar un singur concesionar. De exemplu, in
cazul porturilor, daca doua sau mai multe porturi de-
a lungul tarmului pot fi substituite intre ele, se
recomanda alegerea a doi operatori diferiti. Chiar si
n cazul unui singur port, concurenta poate fi posibila
intre operatorii mai multor terminale. Si in sectorul
telecomunicatiilor mobile se recurge frecvent, cu
rezultate bune, |a divizarea pe orizontala. Un factor
important 1a evaludrea divizarilor il constituie
existentd unor productivati mult diferite pe piata
relevanta; daca ele exista, eficienta va fi afectata prin
credred prea multor concesiuni.

Aspectele 1a nivel vertical in faza proiectarii implica
separarea operarii oricarei componente de monopol
natural fata de alte faze in care este posibila
concurenta. Sectorul energetic este citat adeseori ca
unul in care este necesara separarea pe verticala.
Retedud de linii electrice este considerata un
monopol natural, dar nu si generarea de electricitate.
Un operator, atat al retelei de linii electrice cat si al
unei facilitati generatoare de electricitate, i-ar putea
discrimind pe concurentii sai din sfera generarii,
datorita operarii retelei de transport de electricitate,
afectand astfel si concurenta de pe piata generarii de
electricitate.

O alta componenta a proiectului concesiunii este
durata contractului. L3 stabilired duratei unei
concesiuni se ia in calcul o combinatie de factori de
echilibrare. Concesiunile lungi ofera concesionarului
stimulentul ddecvat necesar realizarii de investitii,
inclusiv pentru intretinere, aproape de demararea
concesiunii. Concesiunile scurte ridica problema
insuficientei stimulentelor de & mai face investitii
odata cu apropierea incetarii concesiunii si maresc
costurile ofertantilor pentru ca ele au tendinta de a se
acorda mai des. Pe de alta parte, concesiunile scurte
permitlansarea mai frecventa de licitatii competitive.
Concesiunile scurte pot fi recomandate acolo unde
exista incertitudini cu privire 1a evolutia viitoare a
pietelor.

O concesionare poate fi insotita de crearea unui
cadru reglementat. Daca trebuie sa existe o
reglementare, structura si autoritatea de
reglementare ar trebui sa functioneze findintea
acordarii concesiunii pentru & reduce gradul de
incertitudine cu care se confruntda ofertantii.
Elementele care pot afecta profitabilitatea, cum sunt
cerintele de serviciu universal, restrictionarea
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There is one overriding advantage in private
provision: the private sector is usually more efficient.
Because private operators focus on profits, they have
strong incentives to reduce their costs. This is true
even of private monopolies as compared to public
ones. (But of course, consumers do not benefit from
these efficiencies unless the lower costs are somehow
passed on to them.) Private provides also have
incentives to innovate, which benefits consumers.

There may be situations, however, in which a private
provider cand reduce costs by reducing quality,
which harms consumers, and, importantly,
government oversight cannot remedy the situation. It
may not be possible for the government to observe
and measure is ineffective, if the opportunity for
innovation is limited and if gaining sector, continued
public privision could be preferable. There is ongoing
debate, however, about the frequency with which
this situation occurs. Some would say that tools for
measuring quality are becoming more sophisticated,
and the risks associated with a properly designed
concession are minimal.

The key, of course, is that the concession be properly
designed and executed. If it is done badly, consumers
will be harmed and public reaction will be negative
and strong, with the result that there will be greater
resistance to concessioningin the future, even if well-
conceived.

The first stage in the concessioning process is
design; that is, deciding on the structure of the
concession and the duties and obligations of the
concessionaire. One important consideration is to
ensure that as much as possible there will be
competition in the market post-award. This means
creating a market structure that favours competition.
There are both horizontal and vertical aspects to
consider.

At the horizontal level, it may be possible for more
than one concessiondire to operate in a market. In
the case of ports, for example, if two or more ports
along & coastline are substitutes for one another then
it could be advisable to select different
concessionaires to operate them. Even within a single
port, competition may be possible among operators
of different terminals. Mobile telecommunications
frequently, with good results. An important factor in
evaluating such splits is whether there are significant
economies of scale in the relevant market; if there
are, creating too many concessions would sacrifice
efficiency.
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Vertical considerations at the design stage usually
involve separating the operation of any natural
monopoly component from other stages in which
competition is possible. The electricity supply
industry is often cited as one in which vertical
separation is necessary. The electricity transmission
grid is considered to be a naturdl monopoly, but
electricity generation is not. An operator of both the
grid and & generation facility could discriminate
against its competitors in generation through its
operdtion of the grid, harming competition in the
generating market.

Another component of concession design is the
length of the contract. There are trade-offs when
determining the duration of a concession. Long
concessions create appropriate incentives for the
concessionaire to make investments, including
investing in maintenance, near the beginning of the
concession. Short concessions exacerbate the
problem of insufficient encentives to make
investments near the end of & concession, and
because they occur more frequently they increase
bidders'costs. On the other hand, short concessions
allow for more frequent competitive tendering,
which can facilitate entry and ensure that any
benefits of increased competition are reflected more
promptly. Short concessions may be indicated where
there is uncertainty about future market
developments. A shorter period places the burden of
that uncertainty on the government in the short run,
butit will increase certainly in the competition for the
subsequent concession.

A concession may be accompanied by the creation
of a regulatory regime. If there is to be regulation,
the appropriate regulatory structure and &agency
should be in place in advance of the concession
award in order to reduce uncertdinty faced by
bidders. Elements that can affect profitability, such as
universal service requirements, restrictions on
increases in user tariffs or special social tariffs should
be specified in advance, so that potential
concessionaires can intelligently prepare their bids or
negotidtion strategies.

This is where competition for the market occurs, and
therefore it is a critical stage. Economic literature
points strongly toward auctions as the most
effective medns of awarding concessions. Designing
the auction is critical, however. A faulty auction
design will negate the potential benefits of the
process.
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cresterii tarifelor aplicate utilizatorilor sau tarifele
socidle ar trebui precizate din timp, permitand
potentialilor concesionari sa isi poata elabora in mod
constient ofertele sau strategiile de negociere.

Aici este locul de manifestare a concurentei de pe
piata si din acest motiv reprezinta o faza critica.
Literatura economica recomanda cu fermitate
recurgerea la licitatii, cel mai eficient mod de
acordare a concesiunilor. Totusi, modul de realizare a
licitatiei este extrem de important. Deficientele
procedurii de licitatie vor anihila potentialele
beneficii ale acestei metode.

Un alt element care trebuie avut in vedere la
concepered unei proceduri de licitatie pentru
acordarea unei concesiuni il reprezinta selectarea
criteriului. Exista doua criterii utilizate cel mai
frecvent: taxa (redeventa) pe care o va achita
concesionarul guvernului, sau pretul ori tariful pe
care concesionarul il va aplica clientilor sai. Practica a
dovedit ca taxa (redeventd) contractuala reprezinta
un criteriu mai bun. In mod inevitabil, tarifele se vor
schimba ca reactie la modificarile survenite in mediul
de afaceri, impunandu-se noi negocieri, al caror
rezultat va fi eliminared unora din beneficiile
concurentei obtinute cu prilejul licitatiei.

Cei mai importanti factori in asigurarea succesului
unei licitatii sunt:

e ‘mpiedicared unor intelegeri fintre ofertanti
(participarea cu oferte trucate);

e atragered unui numar mai mare de ofertanti.

in ceed ce priveste posibilitatea intelegerilor intre
ofertanti, in afara comunicarii directe (de exemplu
intr-o sedinta secreta in camera de hotel), concurentii
pot comunica uneorisi prin ,semnale”. Ofertantii pot
sa-si comunice intentiile si indirect, prin declaratii in
ziare sau prin modul de structurare a ofertelor.
Modul de concepere a procedurii de licitatie poate
djutd 1a impiedicarea unora dintre aceste metode.
Exista si alta forma de complicitate in inselatorie 1a
concesionare: complicitated dintre functionari
guvernamentali corupti si ofertanti. Este evident
faptul ca prevenirea si pedepsirea coruptiei trebuie sa
aiba prioritate maxima in aplicarea legii, nu numai in
domeniul concesionarilor, ci sub todte aspectele
guvernarii. Coruptia poate fi descurgjata prin
recurgered 1a proceduri formale si transparente de
acordare a concesiunilor.

A doua componenta a unei licitatii competitive o
reprezintd numarul ofertantilor. Este limpede ca este
mai bine sa existe mai multi ofertanti, dsd cum

recomanda si literaturd economica. Institutia
concedenta trebuie sa faca eforturi maxime pentru a
atrage ofertanti calificati 1a licitatie. Masurile indicate
in acest scop includ campanii publicitare pe scara
mai larga si reducered costurilor cu elaborarea
ofertelor.

in cele din urma, oferta remisa in comun de doi sau
mai multi participanti, care ar fi putut prezenta oferte
independente, are ca efect evident reducerea
numarului de ofertanti. Autoritited concedenta
podte interzice in fintregime remitered de oferte
comune, dar exista si efectul negativ al eliminarii
unor ofertanti care nu pot participa decat impreuna.
O varianta de compromis este interzicerea formarii
de consortii intr-un termen pred apropiat de data
licitatiei. Aceasta ajuta la prevenired formarii
strategice de consortii in scopul reducerii
concurentei.

Uneori nu se accepta recurgered la licitatii pentru
acordarea unei concesiuni, atunci cand exista criterii
multiple avute in vedere pentru obtinerea celui mai
bun mix de acoperire, cilitate si pret si devine
imposibila obtinerea celei mai bune oferte.

Negocierile pot fi purtate simultdn cu mai multi
concesionari potentiali (negocieri competitive). 1n
dcest proces, autoritated concedenta contacteaza
cativa ofertanti potentiali si ii invita 1a negocieri. Pe
parcursul negocierilor, acestia prezinta variante care
sa satisfaca cerintele de concesionare. Dupa aceeg,
pe baza solutiilor identificate in timpul negocierilor,
ofertantii remit ofertele lor finale. Dupa selectarea de
catre guvern a castigatorului, negocierile ulterioare
conduc 1a finalizarea termenilor si conditiilor
contractuale. O metoda de negociere mai putin
eficienta din punctul de vedere concurential este
negociered cu un singur operator.

Prin natura lor, contractele de concesionare sunt
,incomplete”, prin faptul ca nu pot fi cunoscute
anticipat toate variabilele care le pot afecta termenii
si conditiile (ex. costurile exacte de prestare a unui
serviciu sau volumul serviciilor care urmeaza sa fie
solicitate). in timp, mai ales in cazul concesiunilor de
lunga durata, partile se pot veded obligate sa
renegocieze pentru a coreld termenii si conditiile
contractuale 1a realitatile pietei.

Dar oportunitatea renegocierii poate promova si un
comportament oportunist. Un ofertant poate acorda
multe concesii in faza in care s-a confruntat cu
concurentd. Dupa obtinered concesiunii, balanta de
negociere se poate dezechilibra spectaculos fin
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Another consideration in designing a concession
auction is selecting the criterion that will be the
subject of the auction. Two are most frequently used:
the fee that the concessiondire will pay to the
government or the price, or tariff, that the
concessiondire will charge to its customers.
Experience has shown that the contract fee is the
better criterion. Inevitably, tariffs will change in
response to changes in the business environment,
requiring new negotiations, which could result in the
elimination of some of the benefits of competition
achieved by the auction.

The most important factors in ensuring a successful
auction are:

e preventingcollusion;

e attractingalarger number of bidders.

Collusion is facilitited by processes that permit
communication among bidders. Apart from direct
communication, for example in a secret meetingin a
hotel room, bidders sometimes communicate
through “signaling”. Bidders may communicate their
intentions indirectly through statements in
newspapers or by the way in which they structure
their bids. The competition policy literature and case
law are replete with examples of ingenious methods
for signaling employed by cartel operators. The
auction design can help to frustrate some of these
methods. There is another form of collusion in
concessioning: collusion between corrupt
government officials and private parties. It is obvious
that preventing and punishing corruption should
have the highest priority in law enforcement, not only
in the concession environment but in all aspects of
government. Corruption can be discouraged in
concessioning by the use o formal, transparent award
processes.

The second component of & competitive auction is
number of bidders. It is intuitive that more bidders is
better, and this is recommended by the economics
literature. The concessioning agency must use its best
efforts, therefore, to attract qualified bidders to the
auction. Measures for doing so include wider
advertisement of the auction and reducing the cost of
bid preparation.

Finally, joint bidding by two or more parties, each of
whom could bid separately, has the obvious effect of
reducing the number of bidders. The concessioning

47

authority could forbid joint bidding entirely, but this
would have the negative effect of eliminating bidders
who could only participate jointly. A middle ground is
to prohibit the formation of joint bidding
arrangements close in time to the auction. This would
help to prevent strategic joint arrangements formed
for the purpose of reducing competition.

Auctions are sometimes rejected as a means of
awarding & concesseion when there are multiple
criteria, such as an objective to provede the best mix
of coverage, quality and price, and it is not
considered possible to identify the “highest” bid.

Negotiations could take place with more than one
potential concessionaire simultaneously; this process
is sometimes called competitive negotiation. In this
process, severdl potential bidders are contacted by
the concessioning authority and invited to enter
negotiations. During the negotiations they develop
alternatives that would meet the concession
requirements. Then the bidders submit their final
offers on the basis of the solutions identified during
the negotiations. After the government selects the
winner, further negotiations complete the contract
terms. A less satisfactory method of negotiation from
the competition perspective is negotiating with a
single provider atatime.

Concession contracts are by nature “incomplete”, in
that not all of the variables that affect their terms — for
example, precise costs of providing a service or the
amount of the service that will be demanded — can be
known in advance. Over time, especially in
concessions of long duration, the parties may have to
enter into renegotiations in order to adjust the
contract terms to marketplace realities.

But the opportunity for renegotiation can also
promote opportunistic behaviour. A bidder may
concede a great deal in the competitive award stage,
with the hope or expectation that it can recoup these
“losses” in renegotiation. After the award the balance
of negotiating strength can shift dramatically in favour
ot the concessionaire. The winner can “hold up” the
government by threatening to default, possibly
depriving citizens of a vital product or service. There
are many examples of such conduct.

The concessioning authority cannot completely
eliminate the possibility of renegotiation, nor would it
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favoarea concesionarului. Castigatorul poate mai
tarziu sia ameninte cu abdndondred contractului,
putand priva astfel cetatenii de accesul 1a un produs
sau serviciu vital. Exista numeroase exemple cu astfel
de comportamente.

Autoritatea concedenta nu poate elimind fin
intregime posibilitatea renegocierii si nici nu este de
dorit acest lucru. Totusi, unii pasi pe care poate sa fi
parcurga pentru reducerea riscului de
comportament oportunist in faza acordarii
concesiuniiinclud:

e structura contractelor, de natura sa creeze o cat
mai mare concurenta posibila dupa concesionare,
oferind astfel institutiei mai multi operatori
alternativi de servicii si reducand astfel puterea de
negociere & concesionarului;

evitarea folosirii unui criteriu de licitatie cu
probabilitate mare de modificare dupa
finalizarea licitatiei, cum sunt tarifele, sau
propunerile tehnice, care pot fi supuse
modificarilor;

impunerea de costuri usturatoare pentru
castigatori in cazul abandonarii contractelor, de
exemplu prin solicitared de garantii de buna
executie;

includerea clauzei “dreptului de
interventie/substituire” care permite guvernului
sa preia operared concesiunii atunci cand
concesionarul nu fsi indeplineste sarcinile
conform standardelor convenite;

obligarea concesionarului de a continua
prestarea serviciului pana la selectarea unui
nou concesionar.

in termeni generali, dutoritated de concurenta poate
avea un rol important in domeniul concesiunilor,
realizand acest lucru prin acordarea de consultanta
pe linie de concurenta in timpul fazelor de proiectare
(concepere) si acordare a concesiunii, putand djuta
autoritated concedenta & concepered structurii
concesiunii pentru maximizarea concurentei dupa
acordarea concesiunii, de exemplu prin
recomandared divizarilor adecvate orizontile si
verticale.

Nu trebuie sa existe exceptii sau excluderi de 14 legea
concurentei in sectodrele in care exista concesionari
—legea concurentei trebuie sa se aplice in totalitate si
concesiunilor. Acolo unde concesionarul are caracter
de monopol, autoritated de concurenta poate avea
prilejul de & aplica prevederile privind abuzul de
pozitie dominanta din legea concurentei in legatura

cu comportamentul concesionarului, in special acolo
unde comportamentul este de excludere.

Respectarea legii concurentei este o obligatie
generala, atat pentru agentii economici (deci si
pentru concesiondri), cat si pentru organele
administratiei publice centrale si locéle. La primirea
unei plangeri privind organizarea sau adjudecarea
unei licitatii, Consiliul Concurentei intervine in cazul
existentei unei suspiciuni privind incalcarea
prevederilor art.5 alin.(1) lit.f) din Legea concurentei
nr.21/1996, republicata, referitodre 1a o intelegere
intre agenti economici ori asociatii de agenti
economici, in sensul participarii cu oferte trucate la
licitatii, intelegere care are ca obiect sau poate avea
ca efect restrangered, impiedicarea sau denaturarea
concurentei pe piata romaneasca sau pe o parte a
acesteid, sau in cazul unei suspiciuni privind
incalcarea art.6 din lege (dbuz de pozitie dominanta
prin impunerea tarifelor sau a clauzelor inechitabile,
exploatarea starii de dependenta), prin declansarea
unei investigatii si sanctionarea partilor participante
la incalcarea legii. in toate aceste situatii, Consiliul
Concurentei intervine prin deschiderea de
investigatii si sanctionarea partilor implicate fin
incalcarea legii.

Consiliul Concurentei poate interveni prin
declansarea unei investigatii si in cazul in care exista o
suspiciune privind o interventie & unei autoritati
publice prin care este restransa, Tmpiedicata sau
denaturatd concurentd pe o piatd anume, prin
aplicarea prevederilor art.9. din lege.

Respectared regulilor specifice unei economii de
piata este o obligatie generala, care se adreseaza atat
agentilor economici cat si organelor administratiei
publice, care, in exercitarea atributiilor lor legale, nu
pot interveni in activitatea agentilor economici prin
limitarea libertatii comertului sau Aautonomiei
dcestora, sau prin stabilirea de conditii
discriminatorii. Organele administratiei publice
centrdle sau locale, care au savarsit practici
anticoncurentidle de natura celor prevazute la art.9,
sunt obligate sa respecte decizia Consiliului
Concurentei; acesta nu le poate aplica sanctiunea cu
amenda, dar le poate impune orice conditii sau
masuri pe care organele administratiei trebuie sa le
respecte, astfel incat sa fie restabilita situatia
anterioara incalcarii legii concurentei.
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want to. Some steps that it could take to minimise the

risk of opportunistic behaviour at the award stage,

however, include:

e structure the contracts to create as much
competition post-award as possible, thus
providing the agency with more alternative
service providers and thereby reducing the
bargaining power of the concessionaires;

e avoid using an auction criterion that is more
likely to be modified soon after the award, such
as tariffs, or that is subjectto manipulation, such as
techical proposals;

e make it expensive for winners to default, for
example by requiring performance bonds;

e provide for “step-in rights”, allowing
government to take over the operation of a
concession when the concessionaire is not
performing accordingto specified standards;

e impose on the concessionaire an obligation to
continue providing service until a new
concessionaire has been chosen.

The competition agency has an important role in
concessions, and the agency should become
involved early in the process. It can do so by means of
competition advocacy during the design and award
stages. It can assist the concessioning agency in
designing the structure of the concession to maximise
post-award competition, for example by
recommending appropriate horizontal and vertical
splits, as discussed above.

There should be no exemptions or exclusions from
the competition law in sectors where there are
concessions from the competition law in sectors
where there dre concessions — the competition law
schould apply fully to them. Where the
concessionaire is @ monopolist the authorithy may
have occasion to apply the abuse of dominance
provisions of the competition law to its conduct,
particularly where the conduct is exclusionary.

The competition law observance is a general
obligation, so it is applicable both for the
concessionaires and for local and central public
administration bodies. When receiving a complaint
on the organization or the handle of an auction, the
Competition Council may interfere whether a
suspicion arises, related to the breach of the
provisions of art. 5 (1), f of the Competition Law no.
21/1996 republished providing for an agreement
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between undertakings or dassociations of
undertakings aimed at participating in auctions with
rigged bids, and having as an object or as an effect the
restrain, the prevent, or the distortion of the
competition on the Romanian market or on a part of
it. Also, the Competition Council may interfere
whether a suspicion regarding the infringement of
art. 6 of the law arises (abuse of dominant position by
the imposing of the tariffs or of the unequal clauses,
the exploitation of the dependency situation). In all
these situations, Competition Council interferes
through the opening of an investigation and the
sanctioning of the involved parties in the
infringement of the law.

Competition Council may interfere also, through the
opening of an investigation, by applying the
provisions of art. 9 of the law, whether there is a
suspicion on the interference of a public authority
which may restraint, prevent or distort the
competition on a given market.

The observance of the rules specific to a market
economy is a generdl obligation addressed both to
the undertakings and to the bodies of public
administration. The latter, under the limits of
executing their legal functions, can not interfere in
the activity performed by the undertakings, confining
thus the trade freedom or the undertakings
autonomy or establishing discriminatory conditions.
The central or local public administration bodies,
which performed anticompetitive practices
according to those provided for in art. 9 of the law,
are compelled to observe the Competition Council
decision; the Competition Council cannot sanction
them by applying fines but it is entitled to impose any
terms or measures to be observed by the central or
local public administration, so that the situation prior
to the breach of the law may be re-established.
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Dupa cum prevede si textul de lege de la art.26 lit.]) si
m) din lege, Consiliul Concurentei poate face
recomandari autoritatii contractante, pentru
adoptarea de masuri sau modificarea unor prevederi
legdle, prin care sa se redlizeze un mecanism
competitiv de proiectare si dlocare a concesiunilor,
cat si de urmarire a derularii acestora (de ex.
separarea serviciilor cu potential competitiv de cele

care nu au, separared pe orizontala acolo unde este
fezabil, evitared concesiunilor relationate, conditiile
referitoare atat 1a capacitatile tehnice si operationale
cat si 1a bonitate si capacitate finaciara, care sa nu
conduca |a restrangerea numarului de participanti la
licitatie, caietul de sarcini trebuind sa fie intocmit
astfel incat sa nu favorizeze un anume ofertant — cel
mai des pe operatorul care deja prestedza serviciul
supus concesionarii).
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According to the provisions of article 26 lit. [) and m)
of law, the Competition Council can make
recommendations to the authority sector regulator in
order to be adopted measures or amended certain
law provisions that could ensure a competitive
mechanism of designing and allocation of the
concessions and of pursuing its carrying on (for
instance, the delimitation of the services having a
competition potential from those that do not have
such a potential, horizontal separation, if it is feasible,
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prevention from related concessions, conditions
related both to the technical and operational
capacities and to the reliability and financial capacity,
ensuring thus not to be restraint the number of
participants in the auction, or that the execution of
the bid specifications not to create incentives in
favour of & certain offer — particularly in favour of the
operator that already performs the service subject to
the concession).






